THE SYSTEM OF LEGISLATION IN ISLAMIC CULTURE

Islamic decrees safeguard the rights of people and assure their success in this
world and in thehereafter. Following are the sources of Islamic legislation:

1- The Holy Qur’an

The Holy Qur’an is the first source of legislation in Islam. Allah says in the
Qur’an:
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Translation of Meaning: “So judge between them by that which Allah hath
revealed, and follow not their desires, butbeware of them lest they seduce thee
from some part of that which Allah hath revealed untothee.” (Al-Maedah:49)

Falsehood cannot come at it from before it or from behind it. But it is a Shari‘ah
revealed by Allah. It is not allowed for anyone to follow any constitution
whatsoever other than this. If a person follows a shari‘ah which is contrary to
Allah's shari‘ah , declares halal(lawful) what Allah has declared haram(unlawful)
and declares haram what Allah has declared halal, he becomes outside the fold of
Islam.

That is why Allah has counted such legislators among the false gods who are
worshipped instead of Allah. In reply to a question by HadratAdi bin Hatim

(RadhiAllahuAnhu), the Prophet (is:%) explained this. The hadith goes on:

Adi bin Hatim(RadhiAllahuAnhu ) narrated; | came to the Prophet (.is:%)while |
wore round my neck a crossmade of gold. He said to me, “Adi, remove this idol
from you.” And | heard him recitefrom surah al-Bara’ah:

3 po e (GOt s oaR sl (-t %o
YL\)J.AK _)(..éJ_A\_) c‘_«“j\) A,U\\_)_)buﬂ\: f'._zﬁ_fbj)r:;_)u\ \j)(}i\ }

{0 Sem, BES dak2 SN WNTB 5 ) 15325

-

lof 6

Islamic Civilisation: 8-1) The System of Legalisation



Translation of Meaning: "They have taken as lords beside Allah their rabbis and
their monks and the Messiah son of Mary, when they were bidden to worship only
One God. There is no God save Him. Be HeGlorified from all that they ascribe as
partner (unto Him)!” (At-Taubah:31)

Then Adi bin Hatim(RadhiAllahuAnhu ) exclaimed that they did not worship the
gods. The prophet (ls:2) said, “Surely, they declared halal as haram and haram as
halal. Then people would follow them. And this is their worship.”

The Holy Qur’an includes rulings on all things. These commandmentsare derived
from the nass(the original Arabic texts of the Qur’an or hadith) either directlyor on
the basis of the rules based on the nass. Allah says,
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Translation of Meaning: “We have neglected nothing in the Book (of Our
decrees).” (Al-An'aam : 38)

The decrees of the Qur’an fall under two categories:

The Proved Commandments:These are the commandments mentioned in
Qur’anicnassclearly.Here the texts are available for direct deduction and inference.
Logic is not be applied here.

The Unproved Common Commandments: Those with command over deduction
have the right to do Ijtihad* and legislate provided that they do not conflict with
the common Islamic rules. Such commandmentsalso include what Islam has
contributed in the fields of politics and economics.

2- Hadith of the Prophet(dit):

After the Holy Qur’an, theSaheeh(authentic)hadith of the Prophet (s%) are the
second source of Islamic legislation. Allah says,
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Translation of Meaning: “And whatsoever the messenger giveth you, take it. And
whatsoever he forbiddeth, abstain (from it).” (Al-Hashr:7)

And Allah says at another place, Allah says:
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Translation of Meaning: “But nay, by thy Lord, they will not believe (in truth) unt|I
they make thee judge of what is indispute between them and find within
themselves no dislike of that which thou decidest, andsubmit with full
submission.” (An-Nisa:65)

Therefore, in case there is no evident proof from the Qur’an we must return to the
Sunnahand accept unhesitatingly the soundSunnah. The Sunnaheither describes the
decrees present in the Qur’an or details the brieforders or describes new
commandments. To take an example, the Qur’an has mentioned the obligatory
five-time prayers but it did not detail how to do it or how many rak’ats are to be
performed. But the Sunnah describes all these minutes. We may come across
various such examples inthe chapters of worship and behaviour.

3: Ijma‘a (Consensus)

Ulama(Islamic Scholars) are unanimous over Ijma‘'a being the third source of
Islamic legislation besides the Qur’an and SaheehSunnah. ljma'arefers to post-
prophetic era agreement of all the mujtahideen over a Shari‘ah issue. This issue is
not proven directly from the nass (Text) of Qur’an or Hadith. According to the
jurisprudents, Ijma‘awill not be valid until it has its base in the Qur’an or hadith.

The mujtahideen are the ulama who are well aware about the proofs of the Holy
Qur’an and the Sunnahas well as about the opinions of other ulama. Besides, they
necessarily have command over deduction and inference. There are various proofs
for Ijma‘a.

Qur’anic Evidence:
Allah, the Exalted, says,
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Translation of Meaning: “And whoso opposeth the messenger after the guidance
(of Allah) hath been manifested unto him, and followeth other than the believer's
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way, We appoint for him that unto whichhe himself hath turned, and expose him
unto hell — a hapless journey's end!”(An-Nisa:115)

Sabilul Mu'mineen (believer’s way) is that way of the believers upon which the
mujtahidulama of the Ummah have agreed.

Proof from the Sunnah
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Translation: There are three things in which the heart of the believer does not
betray: sincerity of action for the sake of Allah, offering sincere advice to the rulers
of the Muslims, and adhering to the Jama’ah (main body of the Muslims). Their

supplication is answered (i.e. encompassing every good, and all of the people).”
(Tirmizi, Ibn-e-Majah)
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Translation: “Indeed Allah will not gather my Ummah upon deviation, and Allah's

Hand is over the Jama'ah, and whoever deviates, he deviates to the Fire."”
(Tirmizi)

4- Qiyas: 00

Besides the Qur’an, Hadith and Ijma'a, Qiyas** is the fourth source of Islamic
legislation. The hadith:
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Narrated Ibn‘Abbas: A woman from the tribe of Juhaina came tothe Prophet(s:2)
and said, “My mother had vowed to perform Hajj butshe died before performing it.
May | perform Hajj on mymother’s behalf?” The Prophet( i) replied,
Translation of Meaning: “Perform Hajj on herbehalf. Had there been a debt on
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your mother, would you havepaid it or not? So, pay Allah's debt as He has more
right tobe paid.” (Bukhari, Muslim)

This hadith shows that the Prophet (2s%) used Qiyas. He applied the condition of
Hajj to debt. If the woman could pay her mother’s debt, she could also perform hajj
on her behalf.

If a situation is presented before a mujtahidabout which he cannot find explicit
nass from the Qur’an or hadith nor there is Ijma‘aof ulamaover it, the mujtahidwill
search for a similar case with aknown commandment and look for any illat (shared
essential reason) between them, (if the reason is found) then the decree about the
new case will be the same as about the original known case. And it is Qiyas.

The majority of the jurisprudents agree that also Qiyasis a proof. This is supported
by the Qur’an, hadith and the actions of the companions of the Prophet (ils:2).

Proof from the Qur’an:
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Translation of Meaning: “O ye who believe! Obey Allah, and obey the messenger
and those of you who are inauthority; and if ye have a dispute concerning any
matter, refer it to Allah and themessenger if ye are (in truth) believers in Allah and
the Last Day. That is better and moreseemly in the end.” (An-Nisa:59)

\

“Referring to Allah and His Messenger” means turning to Allah and His
Messenger in the issues over which a consensus has not been arrived. When a
shared reason has been found between the new and the old cases, the
commandment of the old case will apply to the new one.

Proof from the Sunnah of the Prophet: There are countless evidences including
the one mentioned in the beginning of Qiyas.

Evidence from the Actions of the Companions of the Prophet: The companions
(may Allah be pleased with them) elected Abu Bakr (RadhiAllahuAnhu) their

caliph and swore allegiance to him. The reason was that the Prophet (.s%) had
chosen him to lead the prayer. The Muslim looked for a similarity between the

50f 6

Islamic Civilisation: 8-1) The System of Legalisation



Imamat-e-Kubra (The Big Leadership meaning here political leadership) and
Imamat-e-Sughra (The Small Leadership meaning here leading daily prayers).
They said, “The Prophet (.is:2) had selected Abu Bakr (RadhiAllahuAnhu) for our
religious affair, then why should we not select him for our worldly affair.”

Besides these four sources, the ulama have mentioned other sources and origins for
inference. Among them are Masalih-e-Mursala (legislating a law with public
interest, whether religious or worldly, in view), Istihsan (every evidence as
compared to apparent Qiyas is Istihsan. And some have defined it: leaving Qiyas
and adopting that which is more suitable for public), Istishab(applying any proven
decree to the other ages until any hadith has rejected it), the Shari’atsbefore us, that
which is not against our Shari’ah, the saying of a Sahabi(Prophet's companion) if it
does not go in contrast to the spirit of the Shari’ah.

So, uniqueness of Islam’s legislative system and its effect in construction of a
civilization becomes crystal clear.

* |jtihaad (diligence) is an Islamic legal term that means “independent reasoning”
or “the utmost effort an individual can put forth in an activity.” As one of the four
sources of Sunni law, it is the decision-making process in Shari‘ah through
personal effort which is completely independent of any school of jurisprudence
(figh). It requires a thorough knowledge of theology, revealed texts and legal
theory (Usoolul-Figh); an exceptional capacity for legal reasoning; thorough
knowledge of Arabic. By using both the Qur’an and hadith as resources, the
scholar is required to carefully rely on analogical reasoning to find a solution to a
legal case.

**Qiyas Iis taking an established ruling from Islamic Law and applying it to a new
case, in virtue of the fact that the new case shares the same essential reason for
which the original ruling was applied. It is a method that Muslim jurists use to
derive a ruling for new situations that are not addressed explicitly by the Qur’an
and the Sunnah.
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